FORCENERGY | NC
K D FAMLY PARINERH P LTD

| BLA 97-359, 98-209 Deci ded Qrtober 15, 1999

Appeal s fromdeci sions of the Womng Sate Gfice, Bureau of Land
Minagenent, terminating Federal oil and gas | eases WW107737 and VWW 131678
by operation of law and denying request for waiver of |ease rights.

Mition to nsolidate granted; decision affirned in | BLA 97- 359;
| BLA 98- 209 di smissed as nwoot .

1 Ol and Gas Leases: Reinstatenent--Ol and Gas
Leases: Terminati on

A B.Mdecision termnating Federal oil and gas

| eases by operation of lawfor failure to tinely pay
rental is properly affirned when the | essee fails to
file a petition for reinstatenent wthin 60 days
after receipt of the Notice of Termnation, pursuant
to30 USC 8§ 188(d) and (e), and 3 CFR §
3108.2-3(b) (1) (i) and (ii).

2. Bvi dence: Presunptions--Q1| and Gas Leases:
Rei nst at enent

Appel lant' s request to vacate BLMs deci si on
termnating Federal oil and gas leases is properly
deni ed when BLMrecords indicate the recei pt of only
one of three rental checks allegedy sent in the
sane envel ope, and Appel lant has failed to overcone
the presunption of admnistrative regularity by
submtting evidence that the checks were not only
properly transmtted but actual |y recei ved.

APPEARANCES  Laura Lindl ey, Esq., Denver, lorado, for Appellants; Lyle K
Rsing, Bsq., Gfice of the Regional Solicitor, US Departnent of the
Interior, Lakewood, ol orado, for the Bureau of Land Managenent .
(AN ON BY ADM N STRAT VE JUDE KELLY
Forcenergy Inc. (Forcenergy), fornerly known as Forcenergy Gas
Expl oration Inc., has appeal ed an April 16, 1997, decision of the Womng
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Sate Gfice, Bureau of Land Minagenent (BLM, holding that oil and gas

| eases WW107737 and WW131678 termnated by operati on of |awon Mrch 1,
1996, for failure to pay rental. This appeal was docketed as | BLA 97- 359.
A'so, Forcenergy and Kidd Famly Partnership Limted (K dd), owners of

the above-cited | eases, have appeal ed a February 11, 1998, decision of the
Woming Sate Gfice, BM denying their request for waiver of |ease rights
under 43 CE R 8 3108.5 for the | eases at issue because the | eases were
termnated by operation of lawon Mrch 1, 1996. This appeal was docket ed
as | BLA 98- 209.

Forcenergy and Kidd have filed a Mtion to Gnsolidate the two above-
descri bed appeal s for consideration and di sposition "[b] ecause the i ssues
involved in [IBLA98-209] are interrelated wth the issues pending in [ BLA
97-359." B.Mdoes not oppose Appel lants' request. Accordingly, for good
cause shown, the notion is granted.

Oh My 22, 1996, Kidd was served wth notices of oil and gas | ease
termnation informng it that | eases WW2107737 and WW131678 had
termnated by operation of |aw because rental paynents had not been recei ved
on or before Mrch 1, 1996, the anniversary of the effective dates of
the leases. The record indicates the effective dates of | ease WW107737
and | ease WW131678 were Mrch 1, 1988, and Mrch 1, 1994, respectively.
The notices al so advised that, pursuant to 30 USC 8§ 188(d) and (e) and 43
CFR 83108 2-3 Kddhad aright to petition for Gass Il reinstat enent
of the leases wthin 60 days after receipt of the notices, provided certain
condi tions and procedures were net.

The record al so shows that on My 28, 1996, and June 17, 1996, K dd
filed wth BLMAssi gnnent of Record Title Interest requests for WW107737
and WW131678, respectively. By notices dated July 25 and July 29, 1996,
B_.Mdeni ed Kidd' s assi gnnent requests and stated: "The proper annual rental
was not paidinatinely nanner [to the Mneral s Minagenent Servi ce
(M)] and, therefore, the lease autonatically termnated by operation of
law (30 US C 183) on Mrch 1, 1996. The terminati on has becone final ."

By letter filed August 7, 1996, Forcenergy responded to BLMs noti ces
of Juy 25 and 29, 1996, and encl osed phot ocopi es of the fronts of record
copies of rental checks it clained to have tinely sent to MM for | eases
WW131678 and WW107737. Forcenergy requested that B.M"vacate the
termnati ons of these | eases and approve the assi gnnents. "

h Septenber 12, 1996, Kidd again filed an assi gnnent of worki ng
interest for | ease WW131678, includi ng copies of Forcenergy's letter filed
August 7, 1996, "along wth a cancel ed check showng that the del ay rental
was infact paidinatinely nanner.” V& note that Kidd s reference to a
copy of a "cancel ed check” is in error, since the record shows that only the
face of Forcenergy's rental check for M WW131678 was copi ed.
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By notice dated Septenter 25, 1996, BLMreturned wthout approval Kidd s
request for assignnent of the working interest for | ease WW131678. BLMs
notice stated:

You had sixty days fromthe date of receipt of your termnation
notice, which you recei ved on 5/22/96, to provide proof that the
rental was tinely paid. Athough you did send a copy of the
front of the check, it is not stanped in by Mneral s Minagenent
Service. W& requested you send a copy of the back of the check
on August 8, 1996, which we did not receive.

(Notice of Sept. 25, 1996, at 1.)

By letter dated Crtober 10, 1996, Forcenergy responded to BLMs
Sptenber 25, 1996, letter to Kidd, reiterating that it had nail ed | ease
paynent checks for the subject |eases to M and asserting that it coul d not
expl ai n why the checks had not been endorsed by MM presented for paynent,
and cl eared Forcenergy' s bank. Forcenergy again asked BBMto vacate the
| ease termnations and offered to "submt rental paynents agai n in what ever
nanner you wsh." (Letter of Qt. 10, 1996, at 1.) O April 16, 1997, BLM
rendered a decision finding that the subject | eases had termnated by
operation of law BLMs decision reads, in pertinent part:

O Novenbber 15, 1996, we received, via facsimle, copies of

the fronts of the checks for WW107737 and VWW131678, a copy
of a certified card whi ch had been recei ved by M whi ch had

no | ease nuntber on it, and a copy of the back of a check for

| ease WW117620 vhich did not termnate. However, there was no
proof that the checks for |eases WW107737 or WW131678 were
ever received by MB As such we cannot vacate the termnation
of these | eases.

(Decision of April 16, 1997, at 1.)

Inits Satenent of Reasons (SR, Forcenergy subnmits the sane
evi dence di scussed above (Exhibits 1A 1B 1Q, along wth the affidavits of
three Forcenergy enpl oyees responsi bl e for various actions in the | ease
rental paynent process (Exhibits 3, 4, and 5), an affidavit fromcounsel
describing an unrel ated situation in which the MB Gfice for Revenue and
Docunent Processi ng, Denver Federal Genter, Lakewood Gonpl i ance D vision,
apparently msplaced aclient's SIRand later found it (Exhibit 6), and
phot ocopi es of rental paynent checks for the subject |eases for the 1997
rental year which showthat they were recei ved by M6 and dat e- st anped on
February 24, 1997. (Ehibits 7A and 7B).

Additionally, as Exhibit 2toits SOR Forcenergy submts a copy
of a postal return receipt card stanped as recei ved on January 29, 1996,
by Chanpi on Messenger, P.Q Box 6954, Denver, ol orado 80206, identified
as "agent for the Mnerals Mt Service.” This exhibit includes a copy of
the opposite side of the card, showng Forcenergy' s address, along wth
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a handwitten notati on which reads: "Atn: Land Dept. Lease # 117620,

W 1700032, W 1700098." Vé note that Exhibits 1B and 1C show t hat
Forcenergy's internal record-keeping systemidentified | ease WW131678 as

| ease W 17000032, and | ease WW107737 as | ease W 17000098. Exhibit 1Ais
a photocopy of the front and back of Forcenergy's | ease paynent check
#117620, which Forcenergy clains was nail ed i n the sane envel ope as | ease
paynent checks for | eases WW107737 and WW131678. Exhi bit 1A indi cates
that MVE endorsed check #117620 and presented it for paynent.

Forcenergy argues that if MV recei ved the envel ope containing the
three checks and endorsed one and presented it for paynent, it nust al so
have had possession of the other two on January 29, 1996, and then | ost
or msplaced them Further, Forcenergy asserts that the circunstantial
evidence it presents in support of its proposition that MVE recei ved rental
paynent checks for | eases WW107737 and WW131678 "is sufficient to
overcone the rebuttabl e presunption of admnistrative regularity and
therefore the advance rental s for Leases WW107737 and WW131678 shoul d be
deened to have been tinely recei ved and Forcenergy shoul d be given an
opportunity to furnish substitute checks in paynent of those rentals.” (SR
a 3.)

Forcenergy argues that the evidence it has presented "is at |east
as substantial as that which the Board found persuasive in L.LE Grrison,
52 IBLA 131 (1981)." (SXRat 3.) Additionally, Forcenergy relies on E_Joe
Swsher, 44 I1BLA 44, 47 (1979), wherein a mner asserted he had encl osed
proofs of labor wthin the statutory dead i ne and produced a recei pt for
certified nail, date stanped wthin the deadl ine, and upon whi ch he had
witten "1978 Proofs.” Forcenergy points out that while the Board found
that the mner's evidence was not dispositive, it didfindthat there was a
strong probability that the mner had in fact encl osed his proofs of |abor
inthe certified nail item and it concluded that he had done so.
Forcenergy further argues that the Swsher anal ysis shoul d be applied to the
facts of its case.

Inits Reply, BLMargues that Forcenergy has failed to showby a
preponder ance of the evidence that the presunption of admnistrative
regularity should be set aside. B.Mpoints out that Forcenergy's agents and
enpl oyees coul d have erred in preparing, nailing, or delivering the rental
paynent checks:

Appel | ant' s argunent assunes facts not in evidence, that is,
that the appellant's enpl oyees fol | owed their own sonewhat
conpl ex, proper procedures. It is just as likely as not that
the appel lant' s own enpl oyees either a) mispl aced the checks
thensel ves, or b) mssent the checks, or c) failed to foll ow
their oawn procedures. Notwthstanding that the appellant's
enpl oyees believe they didn't nake a mistake, it's at |east
as likely that they did and that the MV did not.

(Reply at 1, 2.)
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Further, BLMasserts that the precedent relied upon by Forcenergy
derives fromnini ng fee deci sions by the Board i n whi ch one person, the
mner, had custody and control of proofs of labor or filings that he sent by
certified mai| to BM Inthe instant case, BLMargues, Forcenergy s
paynents of annual rentals for oil and gas | eases were prepared and
forwarded to MVE by enpl oyees and agents who were charged wth fol | owng and
nanagi ng a conpl ex paynent system B.Mrelies on Mnturah ., 10 I BLA 347,
348 (1973), to argue that "it is well established that | essee[s] cannot use
the conpl exity of their business organization to hide behind their own
enpl oyeg[s]' failure to nake rental paynents ontine." (Reply at 2.)

B.Mquotes our decisionin Jerald A Wdters, 94 I BLA 150 (1986),
to argue that "placing a check for rental inthe nail does not constitute
tender of alease rental.” 1d. at 252. Mreover, citing Davis Ol .,
79 IBLA 218 (1984), and Jack J. Gynberg, 53 IBLA 165 (1981), B.Margues
that in cases where several rental paynents were all egedly sent toget her,
but BMrecords failed to showthat all were recei ved, the Board was
uw lling to find that it was nore likely that the enpl oyees of MVE rat her
than those of appel | ant were responsi bl e for the mstake.

[1] Federal leases termnated for failure to tinely remt the annual
rental nay be reinstated under two separate provisions. The Act of My 12,
1970, 84 Sat. 206, as anended, 30 US C § 188(c) (1994), authorized the
Scretary toreinstate a lease only if the rental paynent was paid or
tendered wthin 20 days after the due date and the | essee established t hat
the failure totinely pay was either justifiable or not the result of the
lessee' s | ack of reasonable diligence. Reinstatenent under this provision
becane known as a Qass | reinstatenent. 1n 1983, Gongress adopt ed
additional provisions, codified at 30 USC § 188(d) and (e) (1994), which
permt reinstatenent of |eases not eligible under the provisions of the 1970
Act, provided the | essee shows that failure to tinely pay was "i nadvertent."
Rei nstat enents under the 1983 Act becane known as G ass |1 reinstat enents.

Section 401 of the Federal Ol and Gas Foyal ty Managenent Act of 1982,
96 Sat. 2462, 30 US C 8§ 188(d) (1994), specifies the tine requi renents
for aQass Il reinstatenent. Title 30 US C § 183(d)(2)(B provides that
the petition for reinstatenent, together wth the required back rental, nust
be filed on or before "the earlier of -- (i) sixty days after the | essee
recei ved fromthe Secretary notice of termnation * * *, or (ii) fifteen
nonths after the termnation of the lease.” See also 43 CF R § 3108. 2-
3(b)(2)(i) and (ii).

The record shows that on My 22, 1996, B Mserved Kidd wth Notices
that | eases WW107737 and WW131678 had termnated by operation of |aw
because rental paynents had not been recei ved on or before March 1, 1996,
the anni versary of the effective dates of the | eases. The Notices al so
inforned Kidd that, pursuant to 30 CF. R 8§ 183(d) and (e) and 43 CF. R
§ 3108.2-3, it had aright to petition for GQass Il reinstatenent of the
| eases wthin 60 days after receipt of the Notices.
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S nce Forcenergy failed to file a petition for rei nstatenent together
wth the required back rental wthin 60 days of the date of receipt of the
Notices, it does not qualify for Qass Il reinstatenent. Jerry D Powers,
85 I BLA 116, 119 (1985), and cases cited.

[2] Forcenergy correctly argues that the | ease termnations can be
vacated if M | ocates the 1996 rental paynent checks and establ i shes t hat
they were tinely filed and tendered for paynent. Regarding Forcenergy's
claing that MM nay have mishandl ed or mspl aced the 1996 rental paynent
checks for leases at issue, we reiterate the vell-settled rule that he
who sel ects a neans of delivery assunes the risk that the agent nay not
deliver the itemidentified for delivery or nay not deliver the itemin tine
to neet a deadline. Mrgan Rchardson (perating @., 126 | BLA 332, 333
(1993).

Forcenergy submts a certified receipt card showng that it nailed
the rental paynents for the subject |eases on January 29, 1996, and that M&
recei ved an envel ope purporting to contai n the | ease paynent checks
on January 29, 1996, over 1 nonth before the | ease anni versary dates of
Mrch 1, 1996. However, MV has no record of receiving the checks.

I n circunstances where an appel lant was required to file a docunent
and M6 has no record of receiving it, thereis alegal presunption of
regularity which attends the official acts of public officers in the proper
discharge of their duties. Admnistrative officials are presuned to have
properly discharged their duties by not losing or msplacing | egal |y
significant docunents submtted for filing. WIfred Homs, 139 | BLA 206,
208 (1997), and cases cited.

This Board accords great weight to the presunption of regularity. In
Grl A Peterson, 73 IBLA 347, 348 (1983), we said:

The legal presunption that admnistrative officia s have
properly discharged their duties and not |ost or mspl aced
legal |y significant docunents filed wth themis rebuttabl e by
probative evidence to the contrary. HS Radenacher, 58 | BLA
152, 88 1.0 873 (1981). However, a statenent that a | ease
rental check was encl osed i n the sane docunent together wth
other docunents that were recei ved by BLMnust be corroborat ed
by other evidence to establish filing where there i s no evi dence
of receipt of paynent inthe filee RE Fasch, 69 |BLA 66
(1982).

In the case at hand, Forcenergy submts a certified receipt card to
show that MVB recei ved an envel ope purporting to contain 1996 annual rental
paynents for | eases WW107737 and WW131678, but submits no evi dence t hat
the checks were actual |y received by M& Li kew se, while Forcenergy
submts affidavits of its admnistrative enpl oyees describi ng howthe
subj ect checks were prepared and asserting that the checks were enclosed in
the envel ope identified by the certified receipt card, Forcenergy fails to
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present evi dence to overcone MMB contention that it never received the
subj ect checks. The evidence in this case indicates that it is just as
likely that checks were mispl aced by Forcenergy as by M& A simlar
situation existed in Hchard W Kulis, 72 IBLA 251, 252-253 (1983), wherein
we held that neither an affidavit that a check was encl osed i n the sane
envel ope wth other docunents that were recei ved by the agency, nor a
presentation of a check register showng that the check was issued to the
agency but not cashed constituted the "convi nci ng and uncontradi cted

evi dence” required to overcone the presunpti on of administrative regularity.
Qur holding in Kulis is applicabl e here.

In sumary, we find that: (1) Leases WW107737 and WW131678
termnated by operation of |awwhen the | essee of record failed to conply
wth the provisions of 30 USC 8§ 188(d) and the regulation at 43 CF. R
8§ 3108.2-3(b)(1); and (2) Forcenergy's evidence in support of its
argunent that the |l ease terminations shoul d be vacated fails to overcone the
presunption of admnistrative regularity. Ve also find that Appellants'
appeal of BLMs denial of their request for waiver of |ease rights is
rendered noot by the above findi ngs.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 433 CFER 8 4.1, BLMs decisionin
IBLA 97-359 is affirned, and the appeal docketed as IB.A 98-209 i s di smssed
as noot .

John H Kelly
Admini strative Judge

| concur:

Li sa Henmer
Admini strative Judge
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